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al{ anf#a s 3@i mer 3ffic'l115f 3i]'lfcf aat & at a a sn? a sf zrnfRrf Rt
aarg mg em 3#felt at 3r#ta zn =rterur 3m4,qa a aar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way·,

Revision application to Government of India:

() 4anzrca sf@rfra, 1994 cITT tITTT 3Rlc=r ~™~ 1=fPiCYIT cB" qR it~ tITTT "cf5l'
'34-tITTT cB" ~~ q,hj,cf5 cB" 3Rrm '9;RTa:roT ~ 3itT'R ~fcf. 'lfficf \!Ncf51x, fctffi" 4i?llcill, ~
fcr:rrrr, tft if#re, #Ra tu +a, ire mi, { fecRt : 110001 c,l?l' cITT~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliam·ent Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf? ma dt gr~ a mm urq t zf?tar a a fat as1nIT 3I #lgr i zu
fa qornqr qosrn it mrura g; rf if, u fa#t osrn zar quer # a az f4#t
qrar i zn fa#t rasrm 'zl ma at ,Rautr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

ehouse or in storage whether in a factory or in a warehouse.
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(o) aa ag fag znerfuffa ma w a mra # [Raf i sqzjl zcs ava
T-flCYf "CR '3 i:ll I c; 1 ~ cfi ITTc cfi l-JTliR if '-11 'lffic'f are fa«Rt rz u qr # Raffa -g I

.•

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which ar.e exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, ·.-:ilhout payment of
duty.

3if nlq #t '3i:ll I q1 ~ cfi 'TffiA a fg uit sq@l #fee r a n{ &ih ha an?r
uit za err vi fr # qarR 3nga, r8ea cfi &RT uRa at a # TT al ir fc1ro
rfefu (i.2) 1998 tITTT 109 arr Ragar fag mg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under·the prov\sions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appo:nted under Sec.109
of the Finance (No.2) Act, 1998.

aha sgra zea (3r4ta) Pura@1, 2o01 a fu a 3iaifa faffz qua in sys i
at #fit i, )fa ant # an?gr fa Reif a cfR i:rrn cfi 1fu=--:-·-:-:::-~ ~ ~
am2 #Rt at-at 4Re#i a er sf 3ma fan 5rm afeg tr me gar gar gen snnf
cfi 3tW@ tITTT 35-~ if Rmft:i it'!' # +tar qa rr €1n--6 ',;;;::;;-::r cITT ~ 'm ~
afe«I
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months fro,, 1 ,:1e date on which
the order sought to be appealed against is communicated and shai1 o..:; accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be ;..,-:;companied by a
copy of TR-6 Challan evidencing payment of .prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa3m4at mer saj vicar4 a "C,TcB cYJT& w=rir zn m=rff cflT; ·, · , ffl 200 /-tB!ff
'TffiA dt urg it uref iczvs ara a vnzr st cTT 1000/- 7:~... •:11I'RfA cITT ~ I

0

The revision application shall be accompanied by a fee of Rs.200/- :-.'here the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

arr gyca, at sqra zye vi ear a a4la muf@raw a f 38-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4a qr<a z[ca 3rf@,fa, 1944 cITT tTRT 35-#r/35-~ cfi 3tW@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saafRa qRha 2 (1) a i srg agar a rarar al 3r@a, r@hat nr i v@ zge,
tu 3ra grca vi ara 3r4)Ru +nrarf@raw1(Re) 6t uf?a bu 9f8a, 3snq1al

a 2/14Tel, qgmIf] 14a ,rqat ,fr=I, 3lg4(ld-soo«

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahrnedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.----
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The appeal to the Appellate Tribunal shall, be filed in quadruplicr:te in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dem=1ncJ I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crcssed bank draft in
favour of Asstt. Registar of a branch of any nominate public seclc>r bank of the place
where the bench of any nominate public sector bani< of the pla~,~ . , ·;-e the bench of
the Tribunal is situated.

(3) zuf? za 3mer i a{ e srziiatrtr tar & it r@ta me iiar = Rm #h al Tara
0qgcfa ~ "ff fcl?'<TI \JIFfT ~ ~ ('1"2Zf cf) s's; 4R fa frat rah -;:;·,,, "ff ~ cf) ~
zqenferf 314)ju znnf@raur atv ar8la u a€tu var at ya z. ular &[

(I

In case of the order covers a number of order-in-Original, fee for ez,:: 1 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the cne appeal to the
Appellant Tribunal or the one application to the Central Govt. A~. : l·, case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- f. :· •<: i1 .

(4) .-lJlllkill ~~ 1970 ~~ cB7' ~-1 cf) 3jafa f; •• 15 III 3dd
3nr4era u1 peon#gr zpenfenf fofu ,feral mg i v@ta a.. ::Ras .6.so ha
rurzarau zrca feae art sin agy

0 One copy of application or 0.1.0. as the case may be, and the ore ·· · ' e adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed u;- ·: i°:.: :heduled-I item
of the court fee Act, 1975 as amended.

Attention is invited to the rules covering these and other related ma. c. :1tended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) R ' 2.

24v Rt z,ca, a€tu urea zres vi um r4)R. .
,fa3r@tit a re aariiDemand) gi &Penal'
3farf ? tareaif@, sffraa yas o adsu &I(secs.
Excise Act, 1944, Section 83 & Section 86 of the Finance Ac.

• . re;: \icRDT(~),cf)
'. c% '[J9 'GiT-IT cf5BT
· r- of the Central
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tanr yea sit hara a J.ta'Ttcf, '!fiTTTltTgt"sac; ±'j"(Duty Deman.'?
a. (Section)is mp bgs ifa f,
z R@a Tea hr@z hRez ant fr.
av kt&z3fefuita fm 6badu af.

'l · ·(Rf isFfT f&'trr TftIT

For an appeal to be filed before the CESTAT, 10% of the Duty & F\::12';'/ confirmed by
the Appellate Commissioner would have to be pre-deposited, p:~, :; -- -:i that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted ta .re e-deposit is a
mandatory condition for filing appeal before CESTAT. (Section ::., ., .. · nd 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act. 19S4)

Under Central Excise and Service Tax, "Dufy demanded" shc:1II ii--.:\.
(lxxxviii) amount determined under Section 11 D;
(lxxxix) amount of erroneous Cenvat Credit taken;
(xc) amount payable under Rule 6 of the Cenvat Credit r ..

<r 3n?erhuR sr#hr ,fraurhar soiyea orrar yeszus Raf@ea l al : ::r, '. ·rriz~w 10%

Tarru situshaer avs faaf@a stas avsk 1omaruls as4?l

' on payment of
. ,enalty, where

I ------ I n view of above, an appeal against this order shall lie before the-·,-:
. the duty demanded where duty or duty and penally are in disp _;_ · . .,J

:' alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by i\tI/s. Satyajeet S. Deshpande, 17,

Saumitreya Society, Jodhpur Garn Road, Satellite, Ahmedabad (hereinafter

referred to as the "appellant") against Order in Original No. WS07/O&A/OIO-

23/AC-RAG/2022-23 dated 15.06.2022 [hereinafter referred to as "impugned

order"] passed by the Assistant Commissioner, Division-VII, CGST,

Commissionerate: Ahmedabad South [hereinafter referred to as "adjudicating

authority'].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AELPD5693M. As per the information received from the Income Tax
I

Department, the appellant had earned income from services amounting to

Rs.10,73,273/ during FY. 2014-15, Rs.10,19,200/- during FY. 2015-16 and

Rs.19,21,839/- during F.Y. 2016-17. However, they did not obtain service tax

registration and did not pay service tax on such income from service. Therefore,

the appellant were issued Show Cause Notice bearing No. V/WS07/O&A/SCN-

336/AELPD5693M/2020-21 dated 29.09.2020 wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs.5, 73,812/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

c) Recover late fee under Rule 7C of the Service Tax Rules, 1994 read with

Section 70 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein '

I. The· demand of service tax amounting to Rs.4,02,534/- was

confirmed along with interest.

II. Penalty amounting to Rs.10,000/- was imposed under Section

77(1)a) of the Finance Act, 1994.

III. Penalty amounting to Rs.4,02,584/- was imposed under Section 78

(1) of the Finance Act, 1994.

0

0
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· IV. Penalty amounting to Rs.1,20,000/- was imposed under Section 70

of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994.

V. The demand amounting to Rs.1,71,278/- was dropped;

0

4. Being aggrieved with the impugned order passed by te adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. The adjudicating authority has erred in law and facts by confirming

demand· as the period of limitation under Section 731) of the Finance

Act, 1994 is already expired considering the fact that there was no fraud,

collusion, wilful misstatement, suppression of facts or contravention of

the provisions with intent to evade payment of service tax.

The adjudicating authority has erred in law on facts by applying11.

valuation under Section 67(2) of the Finance Act, 1994 foz determination

of service tax, ignoring the provisions of Rule 5(2) of the Service Tax

(Determination ofValue) Rules, 2016.

111. The adjudicating authority has erred in imposing penalty under Section

70 of the Finance Act, 1994 where the maximum amount specified is

Rs.20,000/-.

1v. The adjudicating authority has erred in law on facts in imposing penalty

) under Section 77(1)a) ignoring the fact that they are eligible for

exemption under Notification No.38/2012-ST dated 20.06.2012.

v. The adjudicating authority has erred in law on facts in imposing penalty

under Section 78 ignoring the fact that they are eligible for exemption

under Notification No.33/2012-T dated 20.06.2012.

5. The appellant have also filed an application on 14.09.2022 for

condonation of delay in filing appeal, wherein it was submittec.. that:

► In the impugned order, it is clearly mentioned that, the appeal can be

filed till three months from the date of order. They had gone to the

Appeal office for submission of appeal on 13.09.2022 when they were told

that they are required to file request for condonation of delay of 28 days.

Based upon the totality of circumstances, the delay of 28 days in filing

appeal be condoned for justice and equity.
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6. Personal Hearing in the case was held on 09.02.2023. Shri Arpit Shah,

Chartered Accountant, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in the application for condonation of delay in

filing appeal. He stated that the appellant is a professor and had to complete

the formalities to make pre-deposit. He reiterated the submissions made in

appeal memorandum. He submitted a written submission during hearing

along with documents relevant for assessment.

7. In the written submission filed during course of the personal hearing,

the appellant contended that '

» They are neither required to obtain service tax registration nor required

to collect and pay service tax as the income from Business and Profession

has always been lower than threshold limit.

► He is a professor and is involved in teaching profession and teaching in

various institutes who are having presence at different cities. He has

been travelling for teaching and the institute was bound to reimburse

the expenses incurred while travelling.

► The professional income, after deducting the reimbursement of expenses,

has always been lower than the threshold limit prescribed under

Notification No.33/2012-ST dated 20.06.2012.

► Reimbursement of expenses will not form part of the taxable value as he

had acted as Pure Agent as per Rule 5(2) of the Service Tax

(Determination ofValue) Rules, 2006.

8. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions, the submissions

made during the personal hearing and the materials available on records. The

dispute involved in the present appeal relates to the confirmation of demand

for service tax amounting to Rs.4,02,534/-. The demand pertains to the period

FY. 2014-15 to FY. 2016-17.

9. Before dealing with the merits ofthe case, I proceed to take up the matter

of condonation of delay in filing the appeal by the appellant. It is observed from

the records that the present appeal was filed by the appellant on 13.09.2022·

gainst the impugned order dated 15.06.2022, which the appellant claimed to

ived on 22.06.2022. It is also observed that the preamble to the
0

1
2

0

0
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impugned order states that the appeal is to be filed within three months from

the date of its communication. From the materials available on record, it is

observed that the appellant is not registered with the Service Tax department

and, therefore, their plea that the appeal was filed by them in terms of what

has been stated in the preamble to the impugned order appears to be justified.

0

9.1 It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions ofSection 85 ofthe Finance Act, 1994.

The relevant part of the said section is reproduced below :

(3A) An appeal shall be presented within two months from the date of receipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

9.2 In the instant case, the impugned order is dated 15.06.2022 and the

appellant have received it on 22.06.2022. Therefore, the period of two months

for filing the appeal before the Commissioner (Appeals) ended on 22.08.2022.

The further period of one month, which the Commissioner- Appeals) 1s

empowered to allow for filing appeal, also ends on 22.09.2022.

0 9.3 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A4) of

the Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and

allow a further period of one month, beyond the two month allowed for filing

of appeal in terms of Section 85 (3A) of the Finance Act, 1994.

9.4 The appellant was required to file the appeal on or before 22.08.2022 i.e.

two months computed from 22.06.2022. Further, the condonable period of one

month, in terms of Section 85 (3A) of the Finance Act, 1994 ends-on 22.09.2022.

The present appeal filed on 13.09.2022, is, therefore, within the condonable

period. Keeping in view the fact that the appellant is not registered with
•i 8»., ·4<,s"""a ervice tax department, that the preamble to the impugned order states that

e% » alj e appeal is to be filed within three months as well as the fact that as
kg 
@

-"p
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unregistered person the appellant had to complete formalities for payment of

pre-deposit, I am of the considered view that the appellant have shown

sufficient cause for condonation of delay in filing appeal. Accordingly, the delay

of 21 days in filing the appeal by the appellant is condoned.

10. Coming to the merits of the present appeal, I find that the appellant were

issued SCN on the basis of the data received from the Income Tax Department.

As part of their written reply to the SCN, the appellant submitted copies of

ITR and Form 26AS for the period under dispute as well as copy of

appointment letter from College. The appellant have submitted before the

adjudicating authority that the payment received by them from various

Coaching Classes is a combination of reimbursement of expenses and lecture

fees. The appellant had also claimed that they were eligible for exemption

under Notification No. 33/2012-ST dated 20.06.2012. It is observed that the

adjudicating authority has rejected the claim for exemption under the said

Notification on the ground that they had· not submitted copies of Balance

Sheet, ITD and Form 26AS for F.Y. 2013-14. Further, the contention of the

appellant that the income received by them also included reimbursement of

expenses was also rejected by the adjudicating authority by applying the

provision of Section 67 (1) of the Finance Act, 1994.

10.1 It is observed that Explanation (a) to Section 67 of the Finance Act,

1994 was inserted w.e.f 14.05.2015. Therefore, its applicability is for the period

from 14.05.2015 and would not apply to the period prior to 14.05.2015. The

adjudicating authority has, therefore, clearly erred in applying the said

provisions for the period from FY. 2014-15 to 13.5.2015. The period prior to

14.05.2015 would be governed by the provisions of Section 67as it existed prior

to its amendment. Therefore, I am of the considered view that matter is

required to be remanded back to the adjudicating authority to decide the case

afresh in light of the provisions of Section 67 of the Finance Act, 1994 as it

stood at the relevant point of time.

10.2 It is further observed that the adjudicating authority has rejected the

claim of the appellant for exemption under Notification No. 33/2012-T dated

20.06.2012 on the grounds that the Balance Sheet, ITR and Form 26AS for FY.

~ . ·,, ;_,, · ">)1._~as not been submitted by the appellant. In this regard, it is observed
,,

' -«j

0

0
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that being an individual, the appellant is not required to file Balance Sheet.

Therefore, the relevant documents i.e. Computation of Income, ITR, Form

26AS etc. are required to be examined to determine the eligibility of the

appellant for exemption under the said Notification.

0

10.3 I am of the considered view that the matter is required to be remanded

back to the adjudicating authority for fresh adjudication. The appellant are

directed to submit before the adjudicating authority all the relevant documents

in support of their claim for exemption as well as for deduction of reimbursable

expenses within 15 days ofthe receipt of this order. The adjudieating authority

shall decide the case by considering the submissions of the appellant and by

following the principles of natural justice. Consequently, I set aside the

impugned order and allow the appeal filed by the appellant by way of remand.

11. In view of the above, I set aside the impugned order and allow the appeal

filed by the appellant by way of remand.

The appeal filed by the appellant stands disposed of 'n above terms.

,.
_DH-1a€2,,s0..

Akhilesh Kumar )
Commissioner (Appeals)
Date: 17.03.2028

(N. u yanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

0

M/s. Satyajeet S. Deshpande,
17, Saumitreya Society,
Jodhpur Garn Road,
Satellite, Ahmedabad

Appellant

The Assistant Commissioner,
Division- VII, CGST,
Commissionerate: Ahmedabad South.

Respondent

Copy to'



10

F No.GAPPL/COM/STP/2684/2022

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA)

K.Guard File.
5. P.A. File.


